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WHAT YOU NEED TO KNOW ABOUT THE PRIVATE ANNUITY  

Defined  

Example  

Benefits  

Spread and defer gains:  

Save estate tax:  

Save gift tax  

Create cash flow for life and retirement income: 

Assure succession  

Avoid a generation-skipping tax  

Create a market for a business interest  

Provide income that can never be outlived  

Avoid “second disposition” rules  

Bargain price for asset  

Subject can be publicly-traded stock  

Save estate tax on income tax  

No tax penalty for ultra large sales  

Increase probability of 6166 treatment  

Easy to implement  

Downsides  

No security  

Loss of Control  

Seller lives too long  

Annuitant dies too soon  

Buyer-Obligor dies before annuitant  

No portion of the payment is tax deductible  

Buyer may not be able to afford payments  

Tax Facts  

Estate Taxes  

Income Tax  

Gift Tax  

Basis  

Key Issues  

Can you set up a joint and survivor private annuity?  

Can a business repurchase its own stock and promise to pay the sellers a 

private annuity?  

Can a trust be used in a private annuity transaction?  

What is a “PATTY”?  

How does a private annuity compare with an installment sale?  

What are the steps in setting up a private annuity?  

What is a secured private annuity and how is it taxed?  

What is a savings clause and how effective is it?  

Private Annuity Example:  

WHAT YOU NEED TO KNOW ABOUT THE INSTALLMENT SALE  

Defined  

Example  

Benefits  

Simplicity  

Spread capital gain  

Save estate tax on appreciation  

Save estate tax on income tax  

Increase liquidity  

Create cash flow  

Assure succession  



Avoid a generation-skipping tax  

Create a market for a business interest  

Increase probability of 6166 treatmen  

Post-Mortem Income Stream  

Increase flexibility  

Establish interest rate  

Security  

Interest possibly deductible  

Cap on payments  

Minimize gift tax implications  

Enable and encourage wealth transfer  

Downsides  

Buyer may not be able to afford payments  

Gain taxable to seller  

Gain taxable to estate  

Step up in basis lost  

Loss of Control  

Obligation to continue payments  

Reliance upon the buyer  

Installment sale treatment may not be available  

Imputation of interest  

Disposition may trigger tax  

Tax Implications  

Estate Taxes  

Income Tax  

Basis  

Gift Tax  

Key Issues  

What if the parties do not specify an interest charge on the unpaid 

balance - or what if the interest rate is unreasonably low?  

How can I differentiate between installment sales, SCINs, and private 

annuities?  

WHAT YOU NEED TO KNOW ABOUT SELF-CANCELING INSTALLMENT NOTES  

Defined  

Level Principal  

Example  

Level Payment  

Example  

Profile  

Benefits  

Spread gains  

Save estate tax on appreciation  

Save estate tax on the principal  

Create cash flow  

Assure succession  

Avoid a generation-skipping tax  

Create a market for a business interest  

Increase flexibility  

Establish interest rate  

Security  

Interest possibly deductible  

Cap on payments  

Basis Step Up  

Combine With Gift  

Downsides  

Seller Lives too Long  

Seller Dies too Soon  



Buyer may not be able to afford payments  

Installment sales rules apply  

Sparse Case Law  

Valuation Costs and Concerns  

Interest Rate  

Risk Premium Required  

Complex Documents  

Tax Facts  

Estate Taxes  

Income Tax  

Gift Tax  

Basis  

Key Issues  

What type of assets are most preferable to use in a SCIN  

Is it possible to avoid recognition of gain by the estate?  

What is the penalty if the imputed interest or original issue discount 

(OID) rules are not met?  

How is the risk premium calculated?  

Does the SCIN make Sen$e?  

Is there a Section 2702 Problem with a SCIN?  

How Does a SCIN compare with a Sale to an Intentionally Defective Grantor 

Trust in Return for a Private Annuity?  

WHAT YOU NEED TO KNOW ABOUT GRITS, GRATS, AND GRUTS  

Defined  

Example  

THE GRIT  

Grantor Retained Income Trust (G.R.I.T.)  

Example  

The GRAT  

Grantor Retained Annuity Trust - Shorter Of Term Or Life  

Results  

Example  

The GRUT  

Benefits  

Pay transfer taxes at a “discount”  

Assure succession  

Unify assets  

Age neutral  

“Almost No Lose” Situation  

Art for Art's sake 

Leveraging of the Unified Credit 

GRITs for non-family members 

Downsides 

Set up and administration costs 

Loss of control 

Lost opportunity cost 

Potential estate tax inclusion 

Grantor dies too soon 

Insufficient Income 

Publicly Traded Stock 

Closely-Held Stock 

S Corporation Stock 

Insufficient growth 

Valuation Problems 

No income shifting possible 

Artificial flowers (poison ivy) 

Hidden costs and/or aggravations 



GRUTs can't be “Zeroed Out” 

Tax Facts 

Estate Taxes 

GRIT 

GRAT 

Generation-Skipping Tax 

Income Tax 

Gift Tax 

Code Section 2702 

GRATS  

GRUTS  

Sales of a remainder interest 

Basis 

Key Issues 

What type of assets are most preferable in a GRAT, or GRUT? 

Consider restricted stock 

What factors indicate the appropriateness of a GRAT? 

What is meant by “zeroing out” a GRAT or GRUT? 

What are the implications if a grantor wants to repurchase an asset held 

by the trust? 

Can S corporation stock be used in a GRAT or GRUT 

Can a GRAT give the grantor a note as his or her annuity payment? 

What problems, if any, arise when a client transfers property subject to a 

loan to a GRIT, GRAT, or GRUT? 

What(s a Revocable Spousal Annuity? 

Can a client retain the right in a GRAT to be reimbursed for any 

additional income taxes? 

What's a “Rolling GRAT”? 

What's a “Graduated GRAT”? 

Gift and Gift Tax Consequences 

Tough To Compare 

Estate Tax Consequences 

Marital Deduction Issues 

Reciprocal Trust Issues 

Economic Issues 

Conclusion 

What techniques can enhance the tax saving utility of a GRAT? 

Can a GRAT allow additional property contributions? 

Is it possible to (double-up( on valuation discounts? 

GRITs 

Personal Residence Trusts 

Qualified Personal Residence Trusts 

Tangible Personal Property Trusts (TPPTs) 

Why do some experts consider the QPRT (Qualified Personal Residence Trust) 

as the last great estate freezing tool? 

Who should consider a QPRT 

When is the best time to use a QPRT or PRT? 

Is the QPRT or PRT suitable for a gift to grandchildren? 

Can a client lease or repurchase the home he/she put into a PRT or QPRT 

without triggering adverse tax consequences? 

Can a jointly-owned property be placed into a QPRT? 

Can the trustee sell the house in the QPRT and buy a new house? 

What happens if the home in the QPRT is sold or destroyed? 

What happens upon the normal termination of the trust? 

What alternatives to the QPRT should be considered? 

What are the down-sides of a QPRT or PRT? 



Is it possible to eliminate the GRAT mortality risk - without using life 

insurance? 

How do GRATS compare with Sales to Intentionally Defective Grantor Trusts 

(IDGT)? 

WHAT YOU SHOULD KNOW ABOUT A SPLIT 

Defined 

Example 

Benefits 

Protection against creditors: 

Avoidance of ancillary administration 

Guarantee succession 

Save death taxes 

Premature death bargain for remainderman 

Right to live in home until death 

Downsides 

Estate Tax Where Parties are Related 

Death of remainderman 

Carrying costs 

Potential income tax 

Tax  Implications  

Estate Taxes 

Income Tax  

Gift Tax 

Basis  

Key Issues 

What is a SPAT or SPUT? 

What is a Split Purchase Trust? 

WHAT YOU NEED TO KNOW ABOUT AN LLC 

Defined 

Client Profile 

Example 

 Benefits 

Protection against creditors 

Management without personal liability 

Family business and estate planning tool 

Economies of scale 

Avoidance of ancillary administration 

Pass through of losses 

Ability to make special allocations 

Cross-Border Investments 

Conversion of passive income or losses 

Potential multiple gift/estate tax valuation discounts 

Suitability to joint ventures 

Project financing facilitated 

Cash method of accounting available 

Applicability of partnership compliance procedures 

Basis 

In-kind distribution 

Ownership flexibility 

Downsides 

Lack of track record 

Potential liquidity problem 

Potential involuntary dissolution 

Potential disallowance or reduction of gift/estate tax valuation discount 

Possible public offering 

Taxation of fringe benefits 

Expense 



Conversion costs 

Too much control results in adverse tax consequences 

Nontransferability hinders marketability 

State reporting, annual fee requirements 

State franchise tax 

One owner problem 

State restrictions on purpose 

Possible EEO problems 

Self-Employment tax 

Tax Implications 

Estate Taxes 

Income Tax 

State tax law 

Gift Tax 

Basis 

Key Issues 

How does an LLC differ from a limited partnership? 

How does an LLC differ from an S corporation? 

How does an LLC differ from an LLP? 

When will life insurance work inside an LLC as an employee benefit? 

How does a buy-sell work in an LLC? 

How can an LLC be used for estate planning purposes when my client has an 

S corporation?  

What are the advantages, if any, of the LLC over the FLP? 

Why is the LLC an excellent tool for making wealth transfers? 

What are some of the issues that clients should consider when dealing with 

states other than their own? 

How do Bar Associations View LLCs for attorneys? 

Is a Single Member LLC Feasible? 

Can the LLC only be used with business or investment assets? 

Checklist for LLC Feasibility Study 

WHAT YOU NEED TO KNOW ABOUT AN LLP OR RLLP 

Defined  

Example  

Benefits  

Simplicity:  

Avoidance of franchise tax: 

Conversion cost savings 

Downsides 

Prohibitions 

Liability 

Liability insurance costs 

Uncertain taxation 

Tax  Implications 

Key Issues 

WHAT YOU NEED TO KNOW ABOUT FAMILY LIMITED PARTNERSHIPS - AN OVERVIEW 

Preface 

Defined 

A family partnership (FP) 

General partnership 

Distinction between Corporate Stock Ownership and Partnership Interest 

Ownership - The Concept of the Assignee 

Limited partnership 

Family Limited Partnership (FLP) 

Client Profile 

Example 

Benefits 



Wealth shifting tool 

Income shifting 

Funding Spouse(s Unified Credit Equivalent 

Avoidance of ancillary administration 

Net operating loss pass through 

Pass through in general 

Special allocations possible 

Structural flexibility 

Investment flexibility 

Contractual Flexibility 

Compare this with an FLP 

Privacy 

Avoidance of publicity 

Certainty 

Simplicity 

Maintenance of control 

Creditor protection 

Spousal Protection 

Beneficiary Protection 

Planning for Unmarried Couples 

Unification of investments 

Bifurcation of Interests 

Potential for gift, estate, GSTT tax discount 

Super Discounts 

Facilitation of Generation-Skipping 

Classification as personal property 

Avoidance of AMT 

Avoidance of Dividend Treatment 

Qualification for 6166 Installment Payments of Estate Tax 

Avoidance of Transfer for Value Rules 

Planners Beware 

Transition Planning 

Downsides 

Stringent rules 

Complex taxation 

Danger of Classification as PTP 

Liability 

Greater audit potential 

Loss of Control 

Fringe benefits restricted 

No fiscal year planning 

Tax return costs and aggravation 

State and Local Tax Implications 

No Step Up In Basis 

IRS Value Issues 

Treated as Sham 

Section 2703 Argument 

Tax Implications 

Estate Taxes 

Income Tax: Family partnership rules 

Minor Children - Tougher Rules 

The Control Issue 

Income allocation 

Reasonable Compensation Exception 

Proportionality Exception 

Excessive Asset Control 

Excessive Management Powers 



Control Held by Fiduciary 

Income tax 

Basic tax rules 

Check-the-box Regulations 

Transactions During Lifetime 

Basis 

Payments to Estates of Deceased Partners and retiring partners 

Gift Tax 

Chapter 14 Rules 

Basis 

Generation Skipping Transfer Tax 

Anti-Abuse Regulations 

Key Issues 

How is the partnership vehicle integrated into the estate plan? 

What factors would you use in figuring the gift/estate tax valuation 

discount? 

Why do some planners suggest that where adult children have substantial 

assets that both parents and children contribute assets to the partnership? 

What are the dangers of overly aggressive discounting? 

What information should an appraiser examine in valuing an interest in an 

FLP? 

Is it possible to have an FLP that has no business purpose and merely 

holds marketable securities? 

Can the IRS successfully claim that the FLP interests of a family unit as 

a whole (and/or other family controlled entities) should be taken into 

account in valuing any given transfer? 

Why use a Partnership to hold fixed assets? 

Are there certain assets which should not be placed into a family limited 

partnership? 

Can a family partnership be used for charitable purposes? 

Is there a reason why FLPs should not be used for transfers to a CRT? 

What is a CharFLP and does it work?  

How can FLPs facilitate life insurance planning? 

Why is a family limited partnership a potential alterative for an 

irrevocable trust with respect to life insurance used for estate planning 

purposes? 

Control and Flexibility 

Avoidance of Crummey Hassle 

Tax Leverage 

How can the FLP help avoid the Code Section 2035 (transfers within 3 years 

of death( problem? 

What are the incidents of ownership issues where life insurance is used in 

a partnership? 

How can a family limited partnership be used to provide estate liquidity? 

What are the insurable interest problems with respect to life insurance 

inside a partnership? 

What is the affect of a premium payment when life insurance is owned by a 

partnership? 

What are the income tax results with respect to life insurance owned by a 

partnership that occur when an insured dies or a policy is surrendered? 

What are the federal estate tax implications of partnership owned life 

insurance? 

Does the “transfers within three years of death” rule of Section 2035 

apply to transfers of life insurance to partnerships? 

Can partnerships purchase key employee life insurance on the life of a 

partner and can therefore also use life insurance on such a partner's life as 

a financing mechanism to provide nonqualified deferred compensation? 



What are the general tax consequences when life insurance is placed into 

the FLP for estate planning purposes? 

What is the tax impact of life insurance in a partnership entity buyout? 

What is the tax impact of life insurance in a partnership cross purchase 

plan? 

How can the partnership vehicle be used to avoid the transfer for value 

rule? 

How does the family limited partnership fit into the overall estate 

planning picture? 

Can FLPs be combined with Dynasty Trusts? 

How can a family limited partnership be used to “even up” a client's 

estate between “inside” and “outside” children? 

Can a client contribute a limited partnership interest to a GRAT or GRUT? 

Are there particular problems when a FLP interest is to be transferred to 

minors? 

Are multiple FLPs useful? 

How can the FLP, the Dynasty Trust, and an Offshore Trust be combined? 

Assume my client is willing to pay an up-front tax.  How would the FLP 

work with life insurance? 

How can real estate be sheltered from creditors through an FLP? 

What is meant by the term (units) 

How much protection from creditors does an FLP provide? 

Is there a problem obtaining the annual exclusion for gifts of limited 

partnership interests? 

What is the impact of Code Section 2704(b) on the discount taken for gifts 

of limited interests in FLPs? 

Will my client have to report a gain if she transfers appreciated stock or 

real estate to an FLP? 

What can we do to reduce the chance of IRS success if they attack my 

client(s FLP? 

What Lessons Can we learn from Church? 

What can we take away from the Kerr case? 

What can be learned from the Reichardt case? 

What(s Strangi all about? 

What is Jones all about? 

Can you combine an FLP/LLC with a Sale to a Defective Trust? 

Section 2703 

Section 2704 

IRC Section 2036 

Gift on Formation 

Marketable Securities 

Keys to Success: Careful Drafting/respecting the Entity 

Steve Leimberg's  20 Question FLP Success Checklist 

Steve Leimberg's Valuation Quality Control Checklist 

WHAT YOU NEED TO KNOW ABOUT INTENTIONALLY DEFECTIVE GRANTOR TRUSTS (IDGTs) 

Defined 

Example 

Client Profile 

Benefits 

Tax Free Lifetime Liquidity 

Gift Tax Free Transfer 

Discount Rate Leverage 

Time Leverage 

(Packing( Potential 

Enjoyment Acceleration 

(Gift-Tax Free Gifts 

Creditor Protection 



An S Corporation Stock Planning Vehicle 

Structural Flexibility 

Estate Tax Savings 

Not (Discount Dependent 

Income Tax Free Transfers 

GSTT Friendly 

Avoidance of Crummey Complexity 

Downsides 

Uncertainty  

Phantom Income - Real Tax 

(Necessity of Seed Money) 

Death of Grantor During 

Loss of a Step-Up in Basis 

Possible Gift on Payment of Income Tax 

Potential Loss of 303 or 6166 Qualification 

Tax Facts 

Income Tax 

Estate Tax 

Key Issues 

What types of (defect( can thread the needle to cause a grantor trust 

status for income tax purposes yet not cause estate tax inclusion? 

Who can (should) be the trustee of a IDGT? 

Can this Sale to a Defective Trust Concept Work With or Be Combined with 

Life Insurance Trusts? 

What are the mechanics of using life insurance with an IDGT? 

Can the IDGT be used in a business context? 

What type of property can be the subject of a sale to an IDGT? 

Will the technique work when the subject of the stock is an S corporation? 

When is the use of a IDGT contra-indicated? 

TAX LAW 2001 

Estate Planning Aspects 

Estate, Gift, and GSTT Provisions 

Reduction of Federal Estate Tax Rates, Expansion of Unified 

Credit(exclusions(, Repeal, And State Death Tax Credit Demise 

State Death 

Reduction of Rates & Increase of Exemption 

Top estate and gift tax rate becomes 49 percent 

Unified Credit 

State Death 

Phase Out of State Death Tax Credit: 

Estate Tax To Become Flat Tax: 

No Limit on State Death Tax Deduction: 

QFOBI: 

NRAs: 

Estate Tax Credit for Gift Tax Paid: 

No Inflation Adjustment 

How to Plan for State Death Deductions? 

Should We Continue to Consider the Intentional Payment of Tax in Estate of 

First to Die? 

Domicile Planning: 

Are Traditional Planning Techniques Still Viable? 

Gift Tax Planning 

What Is the Role - If Any - of Life Insurance at this Point? 

What Different Drafting Techniques Should We Be Considering? 

How Do I Co-ordinate the New Gift Tax Rules with the Carryover Basis 

Rules? 

What New Techniques Should I Use for Gifting? 



How Do I Calculate the Additional Amount of Gifts My Client Can Make Due 

to the Increase in the Gift Tax Exemption? 

Carryover Basis 

Limited Step Up in Basis Allowed 

Spousal Basis Increase 

Entities Excluded from Basis 

Generation Skipping Transfer Tax Changes 

Planning: 

Retroactive Allocations of GST Exemption 

Exemption for Pre-deceased Parent 

Repeal of State Death Tax Credit 

Creation of State Death Tax Deduction 

Continuation of Recapture Provisions after the Repeal of the Estate Tax 

Extension of Time for Payment of Estate Tax Where Estate Consists Largely 

of Interest in Closely Held Business 

Repeal of Qualified Family Owned Business Deduction 

Exclusion of Gain from Sale of Principal Residence 

Conservation Easements 

Use of Appreciated Carryover Basis Property to Satisfy Pecuniary Bequest 

Recognition of Gain on Certain Transfers to Certain Foreign Trusts and 

Estates and Nonresident Aliens 

Education Incentives 

IRA Changes 

IRA  Catch-up Contributions 

IRA Waiver of 60-day Rule 

Limits on Retirement Plan Contributions And Benefits 

Maximum Salary Reduction Contribution (Section 402(9) 

Defined Contribution Limit (Section 415(c) 

Compensation Taken into Account (Section 401 (A)(17) 

Defined Benefit Plan Limit (Section 415(b) 

Section 457(b) Plan Contribution Limit 

Repeal of Coordination Requirements of Section 457(b) Plans 

Simple Plan Contribution Limit (Section 408(p)) 

Simple Plan Contributions Permitted for Domestic Employees 

Additional Salary Reduction Catch-up Contributions 

Increased Percentage of Salary Limitations 

Faster Vesting of Employer Matching Contributions 

Credit for Low-and Middle-Income Savers 

Proposals Targeted at Small Business 

Small Business Tax Credit for Administrative Expense in Connection with 

New Retirement Plans 

Participant Loans for Owners of Small Businesses 

Deduction Limit For Stock Bonus And Profit- Sharing Plans 

Rollovers among Various Types of Employment-based Retirement Plans 

Rollovers of After-tax Contributions 

Purchase of Service Credit in Government Defined Benefit Plans 

Repeal of Funding Limit for Defined Benefit Pension Plans 

Additional Disclosure Re: Significant Reduction in Benefits Accruals 

(Including Cash Balance Plan Conversions) 

Treatment of Multi-employer Plans under Section 415 

ESOP Dividends May Be Reinvested Without Loss of Dividend Deductions 

Automatic Rollovers of Certain Mandatory Distributions 

 


